


 
 
 
 
 
 
 
 
 
 
 
 

 
ATTACHMENT 



Respondent Department of Toxic Substances Control (“DTSC”) provides the following 
information concerning this appeal. 

1.   Provide any additions or corrections to the statement of the case as set forth in the 
appellants’ Civil Appeal Mediation Statement: 

DTSC is overseeing the site-wide environmental investigation and cleanup of hazardous 
substances releases from the Santa Susana Field Laboratory site (“SSFL site”), which is being 
carried out by the United States Department of Energy, the National Aeronautics and Space 
Administration, and Real Party in Interest The Boeing Company (“Boeing”).  Separate from the 
site investigation and cleanup, Boeing has been conducting a decades-long building 
decommissioning and demolition program at the site.  In 2012 and 2013, Boeing developed plans 
to demolish six buildings and building remnants in Area IV of the site that previously had been 
licensed for radiological activity (the “Area IV Buildings”).  These former radiological facilities 
had undergone decontamination, screening, and decommissioning, had been removed from 
Boeing’s radiological license, and had been released for unrestricted use by the appropriate 
radiological oversight agency, either Respondent Department of Public Health (“DPH”) or (for 
certain buildings) the federal Nuclear Regulatory Commission.  Indeed, five of the six buildings 
underwent decommissioning and had been released for unrestricted use in the 1990s.   

After Boeing notified DTSC of its intention to demolish the Area IV Buildings, DTSC began 
reviewing Boeing’s demolition plans to ensure that Boeing’s demolition and disposal activities 
would not interfere with or compromise the SSFL site investigation and cleanup.  For example, 
DTSC evaluated whether removing building features might transport contaminated soil from the 
site.  For years, Boeing and DTSC had used a review process with respect to Boeing’s 
demolition of other buildings at the SSFL site.  At the time Appellants filed their lawsuit in 2013, 
Boeing had demolished one of the six Area IV Buildings following DTSC review of the 
demolition plans for that building.  DTSC’s review of Boeing’s demolition plans for the other 
five buildings is still pending.   

In their lawsuit, Appellants alleged that DTSC violated the California Environmental Quality Act 
(“CEQA”) when it reviewed Boeing’s demolition plans for the Area IV Buildings without first 
conducting an environmental review.  Appellants also alleged that DTSC engaged in an 
underground rulemaking in violation of the Administrative Procedure Act when, in the course of 
reviewing Boeing’s demolition plans, DTSC allegedly relied on four documents regarding 
radiological release limits to establish cleanup standards for the Site.  Appellants also brought 
claims against DPH related to Boeing’s demolition activity, as discussed in DPH’s mediation 
statement.  On January 2, 2019, the trial court, Judge Richard K. Sueyoshi presiding, issued an 
order denying all of Appellants’ claims in their entirety and finding in favor of DTSC, DPH, and 
Boeing. 

Contrary to Appellants’ allegation in their mediation statement, DTSC never “permitted” 
Boeing’s demolition and disposal of debris from the six building and building remnants at issue 
in this case.  Appellants allege that DTSC “granted” Boeing “approvals” for the demolitions, and 
that therefore DTSC was required to conduct an environmental review under the CEQA, but this 



allegation is based on a misstatement of the facts and a misunderstanding of the applicable laws.  
Indeed, DTSC is not the permitting authority for Boeing’s demolition activity.  As Judge 
Sueyoshi found, Boeing’s demolition activity does not constitute a “project” under CEQA, and 
DTSC never issued “a lease, permit, license, certificate, or other entitlement for use” to Boeing 
that authorized the demolitions and would have triggered the need for an environmental review 
under Public Resources Code section 21065, subdivision (c).  Instead, DTSC understood that 
Boeing would obtain, or already had obtained, any authorizations required for the demolitions.  
For example, pursuant to a set of Standard Operating Procedures, Boeing agreed to maintain 
compliance with all local, State and federal requirements for waste characterization and 
management.  DTSC reviewed the demolition plans to ensure that Boeing’s activities would not 
interfere with or compromise the site investigation and cleanup, or violate the hazardous waste 
laws DTSC enforces.  DTSC’s exercise of its authority to investigate activity involving 
hazardous substances and to gather information relevant to its oversight of a site investigation 
and cleanup does not trigger environmental review under CEQA. 

Regarding Appellant’s underground rulemaking claim, DTSC does not have the authority to set 
radiological release limits, nor did it use the four documents in question to establish cleanup 
levels for the SSFL site.  DTSC’s references to the radiological release limits when reviewing 
Boeing’s demolition plans did not “apply a rule generally” or “declare how a certain class of 
cases will be decided.”  (See Tidewater Marine Western, Inc. v. Bradshaw (1996) 14 Cal.4th 
557.)  Therefore, as the trial court found, DTSC did not engage in an underground rulemaking in 
violation of the Administrative Procedure Act. 

2. Respond briefly to the items identified by appellant as issues raised on appeal in the 
appellants’ Civil Mediation Statement: 

In their mediation statement, Appellants have simply restated the claims they made in the trial 
court, which the court rejected.  They have not identified any specific procedural or substantive 
errors they believe that the court made.  DTSC believes that the trial court’s order and judgment 
are correct and should be affirmed on appeal.   

 

 




